IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
THE GORGONZ GROUP, INC,,
Plaintiff,
Case No. 00 C 2992

VS.

MARMON HOLDINGS, INC. and
WELLSLAMONT CORP,,

Defendants,
VS.

GRAY MATTER HOLDINGS, LLC and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
BIGBANG PRODUCTS, LLC, )
)
)

Third Party Defendants.

MEMORANDUM OPINION AND ORDER

MATTHEW F. KENNELLY, Didtrict Judge:

Defendant Wells Lamont Corp. has moved to dismiss the counterclaim of third
party defendant BigBang Products, LLC, for falure to state a claim upon which relief may be
granted. For the reasons stated below, the Court denies Wells Lamont’ s motion.

FACTS

We take the facts as they are dleged in BigBang's counterclaim. In February 2000,
BigBang entered into an agreement with Gorgonz Group, Inc., which granted BigBang a license
to manufacture, market, and sell “Ear Warmers,” a product created and patented by Gorgonz.

Gorgonz had previoudy granted Wells Lamont an exclusive license to manufacture and sell Ear



Warmersin North America. Under the terms of the Wells Lamont agreement, if the contract
was terminated due to Wdlls Lamont’s breach, it was prohibited from manufacturing,
marketing, and sdlling Ear Warmers for three years after the termination. On or about January
26, 2000, Gorgonz notified Wells Lamont that the contract was terminated due to Wedlls
Lamont’s breaches. Five days later, when BigBang obtained the license from Gorgonz relating
to Ear Warmers, BigBang became the only source from which customers could legdly obtain
Ear Warmers.

BigBang dleges that despite the non-competition clause in Wells Lamont’ s contract,
Wels Lamont solicited and accepted orders for Ear Warmers through April 2000, even though
it knew or should have known of BigBang's contract with Gorgonz. BigBang dso clams that
Wels Lamont informed customersthat it still had alicense to manufacture, market, and sdll Ear
Warmers and on severd occasions told customers that it had an exclusive licenseto do so. On
or about April 17, 2000, Wells Lamont conceded that its license agreement had been
terminated but ingsted that it had aright to fill orders placed prior to February 26, 2000 as long
as the Ear Warmers were ddlivered prior to July 26, 2000. However, BigBang says that Wells
Lamont continued to deliver the product even after July 26, 2000.

BigBang dleges that by its actions, Wells Lamont intentiondly interfered with BigBang's
prospective business relations, violated the Lanham Act, 15 U.S.C. §1125(a), and committed
the tort of unfair competition.

DISCUSSION

Wils Lamont has moved to dismiss BigBang's clams under Federd Rule of Civil



Procedure 12(b)(6). Under thisRule, “[a] complaint may not be dismissed unlessit is
impossible to prevail ‘under any set of facts that could be proved congstent with the
dlegations’” Moriarty v. Lewis Funeral Directors, Ltd., 150 F.3d 773, 777 (7th Cir. 1998)
(quoting Hishon v. King & Spaulding, 467 U.S. 69, 73, 104 S.Ct. 2229, 2232 (1984)).
Therefore, “[t]he court ‘must look to see whether there is any possble interpretation of the
complaint under which it can dateaclam.”” Skolnick v. Correctional Med. Serv., Inc., No.
99 C 3155, 1999 WL 1032782, a *2 (N.D. Ill. Nov. 12, 1999) (quoting Martinez v.
Hooper, 148 F.3d 856, 858 (7th Cir. 1998)). “This standard gives effect to the liberd notice
pleading philosophy that underlies the Federal Rules of Civil Procedure, as opposed to the
more demanding fact pleading systemsin place in many other jurisdictions” Cook v. Winfrey,
141 F.3d 322, 327 (7th Cir. 1998).
1. Tortiousinterference claim

BigBang's dam that Wells Lamont tortioudy interfered with BigBang' s prospective
busnessrelationsis sufficient to Sate acdam. The dements of thisdam include: 1) plaintiff's
reasonable expectation of entering into valid business rdationships, 2) defendant’ s knowledge
of that expectation; 3) defendant’ s intentiond interference directed toward specific parties or an
identifiable prospective class of third persons; and 4) damagesto the plaintiff.” Skolnick, 1999
WL 1032782, at * 3; see MclIntosh v. Magna Systems, Inc., 539 F. Supp. 1185, 1192
(N.D. 11l. 1982). Only the first and third eements are placed in issue by Wells Lamont.

BigBang has adequately aleged that it had a reasonable expectation of entering into

vaid business rdaionships. It has dleged that as of February 2000, it wasthe only lega sdler



of Ear Warmers. According to BigBang, when Wells Lamont held an exclusive license to sl
the product between 1996 and January 2000, it sold hundreds of thousands of Ear Warmers to
retalers. See BigBang Counterclaim 123. Further, both parties agree that Ear Warmersis not
only a unique product, but also a seasond one, purchased by retailers in substantial quantities
on arepeated basis. 1d.; see also Wdls Lamont Counterclam §[77. In order for these retallers
to continue to buy the product after Wells Lamont’ s termination, they would have to go to
BigBang; based on the prior saes of the product, thereis reason to believe they would do so.
In addition, the fact that Wells Lamont dlegedly sold Ear Warmers &fter its termination
indicates that there was a demand for the product, making reasonable BigBang' s expectation of
future sdlesto retailers.

Wils Lamont argues that BigBang' s claimed expectation is not reasonable because the
retailers that bought the product who had a prior rdationship with Wells Lamont, but no
rel ationship whatsoever with BigBang. Wells Lamont contends that dl BigBang could possibly
have was a“mere hope’ of entering into business relationships, not a reasonable expectation
that such relationships would ensue. However, the existence of apast rdationship is
unnecessary to state aclaim for tortious interference. See Cranberry Prod., Inc. v. Maharishi
Ayur Veda University, No. 00 C 1953, 2000 WL 1745278, at *4 (N.D. Ill. Nov. 12,
1999). “The Federd Rules do not require that [a] complaint dlege[s] the specific third party or
class of third parties with whom [the plaintiff] clamsto have had avdid business expectancy.”
Cook, 141 F.3d at 328. Thus, an “identifiable, existing relationship” is not necessary in order

to state aclam for thistype of tortious interference. Cranberry, 2000 WL 1745278, at * 4.
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All that is necessary isthat BigBang dlege a reasonable expectancy to enter into future business
relations, which it has done based on its aleged position as the exclusive digtributor of Ear
Warmers. See Herdrich v. Pegram, 154 F.3d 363, 369 (7th Cir. 1998) (on amotion to
dismiss, the court decides not whether the plaintiff has awinning clam, only whether it has a
damadl).

BigBang has aso adequately dleged the third eement of intentiona interference, namely
that Wdlls Lamont directed itsinterference towards third parties, in this case the retallers. To
be held ligble for tortious interference with a busness expectancy, one must have “taken some
wrongful action, directed a athird party, to induce the third party not to do business with the
plantiff.” Young v. Connecticut Mut. Life Ins. Co., No. 90 C 254, 1990 WL 125496, at *5
(N.D. Ill. Aug. 17, 1990). Thisaction “must be some sort of direct interference with the
rel ationship between the plaintiff and the third party, such as disparagement or wrongful
conduct.” 1d. a *4. BigBang has dleged that Wdls Lamont not only illegdly sold Ear
Warmers after its contract with Gorgonz was terminated, but also told retailersthat it had a
right to do so, and in some cases cdlamed that its sdlling rights were exclusve. These dlegations
are aufficient to condtitute “intentional and unjustified” interferences tha “prevented [BigBang's
sling] expectancy from ripening.” Skolnick, 1999 WL 1032782, at * 3.

Wels Lamont argues that BigBang's counterclam isinsufficient because it falsto dlege
the absence of privilege. However, “if the complaint may not be fairly be said to introduce the
exisence of arecognized or common law privilege, it is not the duty of [BigBang] duty to plead

[] lack of judtification, but it becomes the defendant’ s burden to plead and prove the privilege



as an affirmative matter.” Zdeb v. Baxter Int’l, Inc., 297 1ll. App. 3d 622, 632, 697 N.E.2d
425, 432 (1998) (quoting Roy v. Coyne, 259 I1I. App. 3d 269, 283, 630 N.E.2d 1024, 1024
(1994)). On the face of BigBang's counterclam, a privilegeis not implicated, as BigBang
clamsto be the only company legdly alowed to sdl Ear Warmers after it contracted with
Gorgonz and Gorgonz terminated Wells Lamont’ s contract.
2. Lanham Act claim

BigBang's dlegations are sufficient to state a clam for both fase desgnation of origin
and false advertisng under section 43(a) of the Lanham Act, 15 U.S.C. 81125(a). To statea
clam of fase designation of origin under section 43(a)(1)(A), BigBang mugt dlegethat 1) Wells
Lamont used “afase description or representation in connection with goods or services, 2)
[Wells Lamont] caused such goods or services to enter into commerce, and 3) [BigBang]
believesit will be damaged asaresult.” PSPromotions, Inc. v. Sern, No. 97 C 3742, 2000
WL 283092, at *5 (N.D. Ill. Mar. 8, 2000); Web Printing Controls Co., Inc. v. Oxy-Dry
Corp., 906 F.2d 1202, 1204 (7th Cir. 1990). BigBang hasdl three lements. It clamsthat
WelIs Lamont falsdly represented itself aslegdly able to sell Ear Warmers, a patented product
and entered the goods into interstate commerce by sdlling them throughout the United States,
and that BigBang lost sdles as aresult of the false representations.

To dae afdse advertisng caim under section 43(a)(1)(B), BigBang must dlege that
Wils Lamont “1) made afdse or mideading satement, 2) that actudly deceives or islikdy to
deceive a substantial segment of the advertisement’ s audience, 3) on a subject materid to the

decison to purchase the goods [or service], 4) touting goods entering interstate commerce, 5)



and that resultsin actud or probableinjury to the plaintiff.” PS Promotions, 2000 WL
283092, at *12 (quoting B. Sansfield, Inc. v. Finlay Fine Jewelry Corp., 168 F.3d 967, 971
(7th Cir. 1999)). “A daement isfase under the Lanham Act if it isliterdly fase, but dsoif it is
literdly true or ambiguous but conveys afdse impresson, is mideading, or islikely to deceive
consumers” 1d.; see Hot Wax, Inc. v. Turtle Wax, Inc., 191 F.3d 813, 821 (7th Cir. 1999).
BigBang has dleged that Wells Lamont’ s false statements concerning its ability to sall Ear
Warmers deceived retallers, causing them to illegally purchase the goods from Wells Lamont,
and that BigBang was harmed because it logt sdles as aresult of Wells Lamont’s actions.
These dlegations are sufficient to sate aclam.
3. Unfair competition

Findly, BigBang has stated a clam for unfair competition. 1llinois courts have not
specificaly enumerated the dements of the common law tort of unfair competition. See
Custom Bus. Sys., Inc. v. Boise Cascade Corp., 68 I1I. App. 3d 50, 52, 385 N.E.2d 942,
944 (1979). However, in Zenith Elec. Corp. v. Exzec, Inc., No. 93 C 5041, 1997 WL
223067, a *5 (N.D. Ill. Mar. 27, 1997), the court observed that the alegations underlying a
clam of tortious interference with prospective economic advantage also sufficeto dateaclam
for unfair competition. Because BigBang's counterclam adequatdly dleges tortious

interference, BigBang' s unfair competition dam is sufficient as well.



CONCLUSION
For the foregoing reasons, the Court denies Wells Lamont’s motion to dismiss
BigBang's counterclaim [Item 30-1]. Wéls Lamont is directed to answer the counterclam

within 14 days of the date of this order.

MATTHEW F. KENNELLY
United States Didtrict Judge
Date  January 26, 2001



